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MEMQRANDUhB 

YO: The Commissioners 
Staff Director 
Deputy Staff Director 
General Counsel 

FROM: $% ary W. DowelLisa W, Da 
cting Commission Seicr 

DATE: June 22,21100 

at 5:99 D.m. 

cc: Vincent J. Conwery, Jr. 
Press Office 
Public ]Infomation 
Public R W : O ~ S  

Attachment 



the Matter of 

Dole for President, Inc. and Robefl: J. Dole. 
as treasurer; DoleKemp '96, Inc., and 
Robert J. Dole, as treasurer; Republican 
National Commitb:e and Alec Poitevinl, as 
treasurer; Senator Robert J. Dole 

The ClintodGore '96 Primary Committee, Iric 
and Joan Pollitt, ai treasurer; The Democratik 
National Committee, and Carl Pensky, 3s 
treasurer; President William J. Clin~on; and 
Harold M. Ickes, Esquire 

The ClintodGore '96 Primary Commirree. bic. 
and Joan Pdlitt, as  treasurer; the Democratic 
National Commitiee, and Carol Pensky. as 
treasurer; President William J. Ch ton ;  Vicc: 
President AIbert Gore, Jr.; and CiintodGore 
'96 General Committee, Inc., and Joan Pollitt. 
as treasurer 

a. 

The central issue deliberated in the ,ahove-cited inaiters snvolvcd w w u s  
advertisements piroduced, distributed, aired 3nd paid for by the RqzzlPIiim 1CafiihpiA 
Committee (RNC) and the Democratic National Committee (DX) dunng !Re tW6 
presidential election cycle. Specifically at issue \!;as whetha these ratiost71 %.art? 
committees had i,mproperly coordinated tht: ads in qucsli'on with thcis p t t ~ s i ~ ~ ~ p r i ~  
presidentiai nominees and, by doing so. made excessive iin-kind ~:~~~~~~~~~~~ t~ b h w  
candidates using prohibited non-federal funds in $tLiolation of thc Feddtnt Ekt ion 
Campaign Act ("the Act"). The (General C1,ounsels recommerr&$ions to &e Cowii%w~~~w 
were to find reason to believe violations ofrhc Act occuned and to pursur rmfagsn;~.i.,mr 
actions in these matters. 

The history of these matters ar the Commission IS long, fragnwnrd and iconfussng 
involving various externally-genierstcd complain1 s, ~ ~ ~ e r n 3 ~ 1 ~ " ~ ~ ~ ~ ~ ~ ~  SrituKnrj axfit 
matters, and ess:ntially two separate and diistmct Commissions. My atcmnd cislfmgue. 



Commissioner Scott E. Thomas, has recounted this tortumd hi!~tory nwstm5dty fpp his 
Statement of Reasons issued on May 25,2000. See Statement of Ptaons of 
Commissioner Sccitt E. Thomas for 13&%!s 4553 an.d 4671.. 47Z3.4C907 and V W  az 2-5 
As such, this statanent merely summarizes the essential in;forrn&ion. 

Initially, I joined my coileasues in vciting umnimoiusiy to approw re3rn-t~) -  
believe findings in these matters on Febmaq: 10, 1998.' M y  votes. were ttascd on ('kc 
underlying law an'd the Commission's delibtmntion!; in Adr imy Opintons I35L 4 5" and 
I 985- 1 43. The then-Commission ,voted 10 punus enforcanmPrir astions for pssibL: 
violations of the Act against the Democratic and R,rppublican pwTita md tke B."Isntrm Cwrz 
and the DoleKerrip campaigns for giving and zcce'pting excessive conrriburlc~m lhmugh 
so-called issue ad;. 

During thtr intervening rime between my initial and most rccmf  VU?^ m Fhix 
matters, however, circumstances at the Commissicn chmpcd ,~ubs t~~ t i~ l t : ; .  First ;in2 
foremost, the composition of the Commission chaiged wlnm threr new- eisrnrmni~zciaer, 
joined the FEC in, the fall of 199s. Nest, !bere were s i g d c w a :  dweioymmifs r q ~ & & g  
the two legal standards upon which the original hdings u~mc based. Jurie 15. F W. 
four Commissioners, Elliott, Mason. Sandstrom a i d  %'aid. rsmedl a Skiltemeno of I R a m  
objecting to the use of the shorthand refererice "eh:ctionetMing m~ssag~*' canmitied in 
Advisory Opinion 1985-14, Fed. Elec. Camp. Fin. Guide (CCH Transfer Bra&),. 7 5919 
at 11,185, and noting that the "electioneerinlg rnes:;age" p i h e  nevm appearled Of dig? rn 
Advisory Opinion 1984-15, Fed. Elec. Cam.p. Fin. Guide (CC,'H yp3nsfm Bittda). 0 
5766.' Their Stalement of Reasons disavowed thr: use ol"&:abnening mrsage? as a 
legal standard for. determining whether a communication was, ~ ~ ~ a ~ r e e f  "far the pqialpsc af 
influencing" a federal election but providedl no guidance as to wk;;Et t ~ %  OT f~stS shouk5 bc 
used instead.' Further, on August 2, 1999, the Usiiited ~1;kte-S Disldct Csun 'for t h  
District of Colunibia issued its opinion in F'edeca? Elccricin Corn~taission Y. ?%he Clkwtian 
Coalition, 52 F. Supp.2d 45 (D.D.C 1999). it suggested a definition ~fcnnrdIr&j~~n fx 

- 
' With respec! fo M'LJRs 4553,4671. 4-30: and 453.1. I \wed io find reaiim-ro-k!icw rkdr t%c mttala.?! 
parties made, and (te Clinton and Dole c3mpargns re:cired'. tn-kind cuniI?butions in c-:ofJl!irsla offhe . k t  

' Fed. Elec. Camp. >Fin. Guide (CCH Transfer Binder). 5 X 6  

Fed. Elec. Camp. IFin. Guide (CCH Trarrsfcr Binder). * 51119 at i 1.185 1 

' Statement of Reasons of Vice Chsrnrctn LVold an~l Conurussioncr!; Elimotz. Masor.. ar;C :+;an&zim 0.~: ftiz 
Audits of"Dole foz Presidenc Commmce, Inc." (Pzimn.).  "Clinton Gom '96 Pnras; Cormircs.. f k -  .- 
"DoleKemp '96, ixic." (General). "Dol~  Kernp '961 Cornpi iance Coimnrl!:ce. Ihc .I tGa1rr7il t .  '*~.XI~%G% i?wr 
'96 General Comrmince, Inc.," and "Clinton'Gore '96 Gmmrrd Election ILqd a d  C o q h r k z z  F I I ~ . -  z" I 
footnote 2. 

My colleagues did not purport IO supersede Advisory 0ptntor.s IF135-ll4 arjd I%& t 5 .  $31 tmicSi: 
disagreed with the :phrasing of the legal analysts ccinwrned I R  the two O ~ I ~ Z O F D .  See Srarerms bfs r k  
Record in Audits of 1996 Clinton'Gore and Dole.1Cemp C.ampargm of C b ~ m ~ n  Scot? E 
myself at 5 .  
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different thvl currentry found in the smtufe or Cormmission ~@&&ra. On !kptm:&m 
22, 1999, the same four Commissioners decided not to P tw dacisian. 

Finally, two rulemzkings are underway in various pentfimg sages s &e 
Commission that ,potentially impact these circumslmces: ( 1 f ~sle **Cmrdinztion- 
rulemaking seeks to devise a legal s~mndard or standards far a&aisisg cwrr;Cmit~n 
dealing with party and non-party committees; and (7) the '%fi-Maancy" WlrBditnig seeks 
to develop standards governing the raising and spendkg of sa iW money by eimarra;ii pa-$- 
committees. All of these developments created C O ~ ~ U S ~ O F ~  at the Cotnmissiai? a d  
rendered what prt:viously was relatively well-seftlcd law into unsdeci Eqzl faxi ~ 2 k f  
standards unsuitable to base reason-to-believe tindliqs upon iin these mtfa~. 

On Januay 11,2000, the General Cwmsef submireed First Gmm! C'0tms;o:i'r, 
Reports regarding MUR 4969 (Dole), MUR 471 3 ar,d 
Commission for consideration? The Comissiclni did not apprwc the Gcrrcrzl Co.iihi&'~ 
recommendation!; regarding party issue ads and split 3-3 :as to the: 19% &, with 
Commissioners Mason, Thcmas and Wold suppizing the rezwrs-rla-beeiieur 
recommendations in the Dole and Clinton maftm, while ~ o ~ K ~ ~ ~ ~ ~ ~ ~  Eliicit~. 
Sandstrom and myself opposed.' Accordingly, these vo:cs did MI rcElecx split adoerg 
party lines. 

4970 (Ciinron) to the 
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